
SETTLEMENT AGREEMENTS 

Big or long-running projects can have hitches on the way that threaten to de-rail the programme, and parties will often come to some 
sort of commercial deal to keep it all moving. Prudent parties will solemnise these deals in settlement agreements, to avoid them being 
re-opened in a massive bun-fight at the end. That’s all very sensible, but the drafting of interim settlement agreements has to done very 
carefully.

Fluor, the UK subsidiary of the huge US engineering company, was reminded of this recently, and ended up in the Technology and 
Construction Court (TCC). Fluor had entered into an agreement to design, engineer and construct some turbines for an off-shore wind 
farm. They sub-contracted the manufacture of steel piles and transition pieces to a Chinese company and found that there were 
problems with the welding. This meant that all the materials provided by Shanghai Zhenhua had to be tested, so Fluor was unable to 
install them in accordance with its programme. The delay cost Fluor significant sums in labour for carrying out the tests and lost charter 
of ships, and the effect on the programme lost them the weather slot and availability of ships. The result was that the installation had to 
be carried out in unfavourable weather conditions with less suitable ships.

The parties entered into a partial settlement in the form of a waiver and warranty agreement. The waiver exchanged liability for losses 
against a 25-year guarantee of the parts. When a dispute arose the parties found they disagreed on what the waiver had waived by 
way of loss and damage sustained by Fluor, and the matter went to court for judgment on the extent of the waiver. The court found 
that Fluor had not waived all its claims for breaches of contract, as Shanghai Zhenua claimed, but only for certain consequences of the 
breaches. The court’s reasoning was that the waiver had specifically stated that losses were waived if they arose from one specific cause, 
and that by stating that cause all other causes were by definition excluded. Fluor was therefore able to claim all its losses arising from 
other causes.

Clarity in settlement agreement is therefore essential. If agreeing to anything other than “full and final” the wording must be very 
precise, or liability will unexpectedly remain.

For further information on this topic, you can contact Derryn Rolfe on derryn.rolfe@emwllp.com or you can give her a call on 

0345 070 6000. 
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