
KEEPING IT OUT OF COURT
The Pre-Action Protocol for Construction and Engineering is literally “so last century” – being introduced by the Woolf reforms of 1999 
– and was updated in 2016. Whilst some people are vaguely aware that there is some sort of procedure that a claimant must follow, 
the extent of the procedure often comes as a surprise. The purpose of the protocol is explained in the Civil Procedure Rules Practice 
Direction on pre-action conduct and protocols, as follows:

Litigation should be a last resort. As part of a relevant pre-action protocol or this Practice Direction, the parties should consider whether 
negotiation or some other form of ADR (Alternative Dispute Resolution) might enable them to settle their dispute without commencing 
proceedings.

The Protocol states that: 

“Parties may negotiate to settle a dispute or may use a form of ADR including—

(a) mediation, a third party facilitating a resolution;

(b) arbitration, a third party deciding the dispute;

(c) early neutral evaluation, a third party giving an informed opinion on the dispute; and

(d) Ombudsmen schemes.”

And further that:

“If proceedings are issued, the parties may be required by the court to provide evidence that ADR has been considered. A party’s silence 
in response to an invitation to participate or a refusal to participate in ADR might be considered unreasonable by the court and could 
lead to the court ordering that party to pay additional court costs.”

So if the other side in a dispute suggests mediation, it is imperative that you don’t reject the idea out of hand, regardless of how 
principled and entrenched your position is. Failure to agree to mediation can have disastrous effects on your costs recovery. Despite the 
courts’ and various Governments’ best efforts, litigation is still expensive, and throwing away your right to recover your costs could be an 
expensive mistake.

Mediation is not a process whereby somebody makes a decision for you. Instead, a neutral person tries to help each party see and 
accept the weaknesses in their case, and persuade them to consider lowering their expectation in order not to spend significant amount 
and money on court proceedings. To paraphrase Douglas Adams, if it comes to the choice between an expensive fight or taking less 
money and running, then perhaps you should decide that you need the exercise.

The mediator is provided by the parties with their statements of position, and then a mediation meeting is held. Three rooms are 
required, one for joint discussion, and then one for each party. The mediator usually starts with a joint session in which the basic 
dispute is aired, and then the parties go to their own rooms while the mediator talks to each in turn. The process can take all day as 
each side decide what it is able to concede to finish the dispute. If the process results in a settlement, then it is written up and signed 
on the day, so it is essential that both parties are represented by somebody who has the authority to do that. Mediations whereby the 
settlement has to be ratified by “head office” tend not to achieve an agreement as in the cold light of day “head office” won’t like what 
is proposed. 



The settlement agreement needs to include statements on what is to be paid and by when so that if the agreed amount is not paid by 
the agreed day the party who is still unpaid can sue on the agreement. Any such litigation will only address the failure to comply with 
the settlement agreement and will not look at the underlying dispute.

Mediation can be a successful way of resolving disputes, but both parties do need to start from the position of wanting a resolution and 
being prepared to concede their position a bit in order to achieve it.

For further information on this topic, you can contact Derryn Rolfe on derryn.rolfe@emwllp.com or you can give her a call on 

0345 070 6000. 
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