
How is a Code agreement brought to an end?

If there’s a site with electronic communications equipment on it then it’s highly likely that it’s there under a Code agreement, in other 
words, it’s pursuant to an agreement to which the New Code applies (unless the circumstances referred to above, see apply.

Whether the Code agreement has expired or is still in force, the process for requesting removal of the apparatus is the same because a 
Code agreement continues unless terminated in accordance with the Code.

Site Provider Action 

In order to bring a Code agreement to an end a site provider will need to give at least 18 months’ written notice to the operator and 
specify the grounds on which it wishes to rely. The grounds permitted by the New Code are:
 
1) substantial breaches by the operator;

2) persistent delays by the operator in making payments;

3) an intention to redevelop all or part of the affected land, or neighbouring land, which cannot reasonably be done unless the Code 
agreement ends;
 
4) the conditions under which the court can impose a Code agreement are not met (the conditions being that the prejudice caused to 
a site provider can be adequately compensated by money and the public benefit likely to result from the imposition outweighs the 
prejudice to a site provider).

If you are a developer, the most relevant ground is likely to be the third in the above list.  There are some interesting points on this 
ground in the draft OFCOM Code of Practice to accompany the New Code. It states that if a site provider claims to have an intention 
to redevelop the land, operators may request to see evidence of this intention. It also states that where a site provider is pursuing a 
redevelopment opportunity, consideration should be given to the possibility of incorporating the electronic communications apparatus 
within the site provider’s property if that’s a reasonable and practicable option.

Operator Action 

To prevent a Code agreement from coming to an end an operator can serve a counter notice on the site provider within 3 months of the 
day on which the notice is given and within 3 months of that, the operator must apply to the court for a court order.  This may result in 
a court order imposing a new Code agreement.

Assuming the Code agreement is successfully terminated, what then? How is the apparatus removed from the land?

Site Provider Action 

You’ll need to serve a notice on the operator requiring removal of the apparatus and restoration of the land to its condition before the 
apparatus was installed. 

If, within 28 days of the day that notice is given, you’ve not reached an agreement with the operator that (1) the apparatus be removed 
within a certain period of time and (2) the land restored within a certain time period, you can make an application to the court for an 
order requiring the operator to remove the apparatus or for authority to sell it.

If the operator doesn’t comply with the order, then you can make another application to the court for an order giving you authority 
to remove the apparatus and sell it. You can also seek that the order permits you to recover your costs associated with removal of the 
apparatus, restoration of the land and retention of the sale proceeds.
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So the apparatus has gone but the place is in a state!  What can I do?

Site Provider Action 

Once the apparatus has been removed you can serve another notice on the operators, requiring that they restore the land to its condition 
prior to their occupation. The notice must specify a reasonable period for the restoration.

An issue that you may have here is establishing what the condition of the land was prior to the operators’ occupation. Unless there is a 
schedule of condition, it may be difficult or even impossible.

If, within 28 days of the notice to the operator, no agreement is reached for the restoration of the land within a certain time period, you 
can apply to the court again for an order requiring restoration or recovery of the cost of restoration.  If the operator ignores the order you 
can apply for another one to allow you to restore the land yourself and recover the cost from the operator.

For more information on this topic, please contact Victoria Dobson on 0345 070 6000, or drop her an email on 
victoria.dobson@emwllp.com


