
The New Code provides an automatic right for an operator to upgrade the electronic communications apparatus to which the New Code 
agreement relates and share use of such apparatus without the consent of a site provider, subject to 2 conditions:

1. any changes resulting from the sharing or upgrading of the apparatus must not have an adverse impact or more than a minimal 
adverse impact, on its appearance; and 

2. no additional burden is to be placed on the site provider (such as anything that has an additional adverse effect on a site providers’ 
enjoyment of the land or causes them additional loss, damage or expense).

You can’t ‘contract out’ of such provisions and any New Code agreement which prevents or limits upgrading or sharing or makes 
upgrading or sharing subject to conditions (including one which requires the payment of money), will be considered void.

What does this mean for me as an operator?

You’ll be able to upgrade the electronic communications apparatus to which the New Code agreement applies and share use of it 
without needing to apply for and secure a site provider’s consent.  This is clearly of great advantage.  As technology evolves further, 
network and system changes and upgrades can be easily and quickly effected and implemented, through sharing under the new Code, 
without the need for site provider consent which may otherwise not have been forthcoming.

As mentioned above, the New Code does not allow site providers to incorporate provisions which would have the effect of preventing 
or limiting upgrades or sharing use of electronic communications apparatus.  A site provider can’t therefore incorporate provisions into 
a New Code Agreement which have the effect of requiring you to make a payment to them in consideration of your automatic rights to 
upgrade and share use of apparatus without consent.  Consequently, you should benefit from significant cost savings which will free up 
revenue to re-invest in technology/infrastructure.

What does this mean for me as a site provider?

Unfortunately, the new sharing provisions will mean that many of you will suffer from a general loss of control over sites, particularly 
those where previously, you may have had restrictions in place relating to sharing.  As well as a loss of control over who may be 
occupying the site, your ability to receive extra revenue (by way of payaway) is also lost.  This will certainly be a blow for many of you, 
upon renewal of existing agreements, if you currently benefit from supplemental rent as a consequence of site sharing. It is important 
that you consider (and take legal advice on) the impact the New Code will have on any existing agreement when it expires and/or 
requires renewal.

This inevitably may make many of you, who may be considering whether to permit operators to use your land for the purposes of 
installing and operating electronic communications apparatus, reluctant to welcome them on to your land.  “What incentive do I 
have?” I hear you say.  Well, by offering land or sites to operators, you would be playing a part in providing the public with an improved 
communications service.   This is the underlying principle of the New Code in response to the ever increasing public demand and the 
need for the UK economy to have access to high speed broadband connections or 4G connectivity (and, in time, 5G connectivity).

For further information on this topic, please contact Victoria Dobson on 0345 070 6000 or you can email her 
victoria.dobson@emwllp.com 
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