
I’m a party to an agreement entered into prior to implementation of the New Code.  Is it still valid?

We know that the New Code has repealed the Old Code.  However, the New Code includes transitional provisions (set out in Schedule 
2 of the Digital Economy Act 2017) which state that existing agreements will be subject to the New Code but subject to certain 
modifications.   

The New Code is not retrospective, so the agreement will therefore still be valid and enforceable but with the caveat that, as opposed to 
being interpreted and enforceable under the Old Code, it will be interpreted and enforceable under the New Code.  

Some of the main modifications to note are: 

Enforceability

The predominant concern is perhaps the enforceability of provisions in existing agreements which prohibit or restrict assignment, 
upgrading of apparatus or sharing use of it. Such provisions will continue to be enforceable and binding until the existing agreement 
is terminated and a renewal entered into.  In these circumstances (unless the agreement permits otherwise), operators will not have 
the freedom to assign to other operators without consent nor upgrade apparatus or share use of it without consent.  The transitional 
provisions ensure that the provisions set out in an existing agreement - and mutually agreed between site provider and operator - 
remain lawful and are not overridden by the New Code.  

Termination

The termination provisions of the New Code which principally benefit operators by requiring site providers to give a minimum of 18 
months’ notice to terminate, will apply to existing agreements unless:

(a) it is a lease falling within Part II of the Landlord and Tenant Act 1954 (“1954 Act”) so in other words, security of tenure was granted; or

(b) its primary purpose is not to grant code rights. 

For example, the termination provisions of the New Code will not apply to:

(i) a telecommunications lease entered into prior to 28 December 2017 that is protected under the 1954 Act; or 

(ii) a lease entered into prior to 28 December 2017, that is unprotected i.e. the 1954 Act does not apply, but whose primary purpose is 
not to grant code rights.

Please note however that the removal of electronic communications apparatus installed prior to the New Code will continue to be 
governed by the provisions of the Old Code.

The transitional provisions as a whole appear to have considered the needs and concerns of all parties to an existing agreement.  They 
should provide some stability for site providers because, until it becomes necessary for site providers to consider the implications of a 
New Code agreement, they will continue to benefit from existing rental income and (unless the existing agreement permits otherwise) 
an element of control.  From the operator’s perspective, save in certain circumstances, the New Code termination provisions will apply 
which provide operators with greater and much needed time to source a location for a new site if relocation is required.

For more information on this topic, please contact Victoria Dobson on 0345 070 6000, or drop her an email on 
victoria.dobson@emwllp.com
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